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INTRODUCTION

International law is mainly intended to regulate the existing relations
between the states that are parties of international relations!. The approach of
how a country implements the provisions of international law in its domestic
legislation is very important.

The theory of the relationship between international and national law is
divided into the following approaches;

1. Monism, that is based on the idea that international and national law
is an interrelated unit?. This view is also divided into the following groups;

a) Monism, which is dominated by international law, ranks the
hierarchy of international law higher than national law.

b) Monism, which is dominated by national law, ranks the hierarchy of
national law higher than international law. As far as international law usually
develops through the experience of communication between countries, then it
can only be considered a continuation of national law.

2. Dualism is based on the idea that international law and national law
are separate parts, as far as they function as two different legal systems.

3. Hybrid: The monistic-dualistic approach shows the characteristic
features or tendencies of both monistic and dualistic approaches, depending on
international law. Monist-dualists justify their hybrid approach to practice and
uniqueness, which is associated with the observance of international law, in
particular treaties, and their various forms.

If there is a discrepancy between international and national law, than the
dualist state will generally prefer national law. Since dualism views national law

! Jhqbt Lnywpyub, Uhowqquyhtt hpwyniup,2002p. Ly 7 https://vahagnakanch.files. Word
press.com/2011/04/mijazgayin-iravung-by-vigen-qocharyan-full-version-pdf1.pdf
2 Damos Dumoli Agusman, “Treaties under Indonesian law”, 2015, p. 12.
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and international law as separate parts, then the application of provisions of na-
tional law which are not acceptable by international law may be justified .

DESCRIPTION OF THE APPLICATION OF INTERNATIONAL LAW

When conducting foreign transactions, states are often guided by certain
rules and norms of international law.

However, by and large, countries have the right to decide for themselves
which path to take when establishing international contacts, in particular, to
accept monism, dualism, or monistic-dualistic principles.

For example;

» The United Kingdom applies existing theories of dualism monism, but
it is dominated by a monistic approach that recognizes the rules of international
law as part of its national legislation?.

» According to the Kenyan Constitution, the current law treats any
treaty or convention ratified by Kenya as part of Kenyan law, whereas the
previous constitution had a more dualistic approachs3.

» The American case of Medellin vs. Texas* has introduced a monistic-
dualistic (hybrid) approach to the United States. The case emphasizes that this
hybrid approach is based on some contracts that do not operate independently and
therefore they are required to be adopted in accordance with domestic legislation.

» The case of "Australia vs Toeh" shows that Australian jurisprudence
supports the dualistic approach. In Australia, the main basis and justification of
the dualistic approach is more accurately presented in the above mentioned
case of Toeh as follows: "It is well established that the provisions of the
international treaty to which Australia is a party are not part of Australian law
unless those provisions are validly incorporated into our civil law®”.

» According to Article 2 of the RA Tax Code, tax relations in the
Republic of Armenia are regulated by the Constitution of the Republic of
Armenia, according to the international agreements ratified by the Republic of

! Craig Elliffe, “The Lesser of Two Evils: Double Tax Treaty Override or Treaty Abuse? British Tax
Review”, 2016, p. 88

2 Quoted in Malcom supra note 1 at P. 140.

3 Republic of Kenya in the high court of kenya at nairobi milimani law courts constitutional and
human rights division petition no. 190 of 2011

* Medellin v Texas 522 US 49 (2008), https://supreme.justia.com/cases/federal/us/552/491/

> Minister of State for Immigration and Ethic Affairs v Toeh (1995) HCA 20; 1995 183 CLR 273,
https://seafarersrights.org/wp-content/uploads/2018/03/AUSTRALIA_CASE-LAW_MINSTER-
OF-STATE-FOR-IMMIGRATION-AND-ETHNIC-AFFAIRS-V-AH-HIN-TEOH_1995_ENG.pdf
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Armenia, the Code, the laws of the Republic of Armenia on payments,
according to subordinate normative legal acts adopted on the basis of them and
to ensure their implementation!. Therefore, it can be stated that at least in
terms of taxation, Armenia can also be classified as a monist state, in particular
as monism with the supremacy of international law, taking into account Article
5 of the Constitution of the Republic of Armenia, according to which the norms
of international agreements ratified by the Republic of Armenia are applied in
case of contradiction between the international treaties and norms of laws?.

In many countries, the term "tax evasion" can be divided into acceptable
tax avoidance and unacceptable tax avoidance mechanisms?.

Each country may have different views on the two mechanisms, as far as
what is considered acceptable tax evasion in one country, may be considered un-
acceptable by other countries. Although there are no "tax avoidance mechanisms"
in the standard classification, many countries have agreed that the avoidance of
unacceptable / abusive taxes is explained as minimization of the tax burden by
using tax incentives provided by the tax legislation of the country, which are of-
ten incompatible with the goals of the developer of the given incentive*.

The term tax planning is often used to denote legal tax evasion practices,
while tax evasion emphasizes tax evasion practices that are illegal. The decision
to be legal or illegal is usually based on criminal involvement in tax evasion.

Tax planning is described as the organization of financial activities so that
the appraised one can make the most use of tax incentives by making the most
use of all legal privileges, such as reductions, tax exemptions and so on. On the
other hand, tax evasion is a mechanism to avoid tax liabilities, but it seeks to
subvert the fundamental motivation of the legislature.

According to Xynas®, tax planning is defined as “the delay in payment or
occurrence of taxes from the current period to future periods, as a result of
which, different tax regimes collide having the aim to transfer the resulting
revenues from areas with higher tax regimes to areas with lower tax regimes”.
Tax evasion, on the other hand, is defined by Asprey and Parsons as a "violation
of the law in case of which a taxable person is not taxed or pays less tax than he
or she was required to pay".

! 22 hwpljuyhtt opkiughpp, hnnwsé 2, https://www.arlis.am/documentview.aspx?docid=127335
2 22 Uwhdwbwnpnipini, hngws 5, https:/www.arlis.am/

3 Darussalam, John Hutagaol, and Danny Septriadi, Konsep dan aplikasi Perpajakan internasional.
Jakarta: Danny Darussalam Tax Center.2010, p. 198.

4 Xynas, L. (2010). Tax Planning, Avoidance and Evasion in Australial970-2010, 2010, p.4

> Xynas, L. (2010). Tax Planning, Avoidance and Evasion in Australial970-2010, 2010, p.4

¢ Xynas, L. (2010). Tax Planning, Avoidance and Evasion in Australial970-2010, 2010, p.6
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Tax planning is legal and moral in nature, it saves taxes and aims to be
implied in the long period of time, while tax evasion is legal but not moral and
it is planned to be implied in the short period of time!.

The boundaries of tax planning and tax evasion have been constantly
changing and developing in recent years. The dividing line between the two
concepts is thin and blurred?. The theory of exchange is the basis for the emer-
gence of a theory called the theory of tax benefits, according to which every
citizen is obliged to support the state in order to bring benefits in accordance
with the support received from the state.

In particular, with regard to digital economy transactions that take place
between two or more countries, this theory highlights both the positive and
negative impact that the state will have on the digital business conducted by a
digital company. When a digital company generates revenue in any country, it is
natural that the country also has a positive impact on the transaction, as far as the
country provides certain conditions as a source, in particular, creates a favorable
legal environment for the company to operate and get benefit from its activity.

For example, in the Republic of Armenia, a tax agent certified in accord-
ance with the Law of the Republic of Armenia “On State Support in the Field of
Information Technologies” calculates income tax on wages paid to employees
and income equivalent to it at a rate of 10%?3 instead of the current 21% during
the validity of the certificate.

As far as entrepreneurial activity has an impact on the tax burden that a
company has to bear*, it makes sense for the company to take various possible
steps to minimize the tax burden.

For example, Apple, one of the most expensive technology companies in
the world, has established subsidiaries in low-income regions such as Ireland,
the Netherlands, Luxembourg and the British Virgin Islands to reduce the taxes
the company pays all around the world. Apple's local tax field> is of particular
interest to experts. Although the company is based in the United States, most of
the profits come from other areas. The country's tax code is based on the idea
that a company earns revenue from where value is generated, not from where it
is sold. However, Apple accountants have found legal ways to get more than
60% of their profits from abroad, focusing on countries with lower tax rates. As

! https://keydifferences.com/difference-between-tax-planning-and-tax-avoidance.html

2 https://keydifferences.com/difference-between-tax-planning-and-tax-avoidance.html

3 Bhwdwnuyhtt hwpyh dwuht 22 opklip, hnnyws 10, https://www.arlis.am/

4 Calegari, M. (1998). Flat Taxes and Effective Tax Planning, .p. 690

> http://www.nytimes.com/2012/04/29/business/apples-tax-strategy-aims-at-low-tax-states-and-
nations.html
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a result, Apple's international subsidiaries are helping to reduce the cost of taxes
levied on US and other governments.

The company Facebook being established and based in Singapore will not
tax income from Indonesia due to the terms of the Indonesia-Singapore tax
agreement. This condition can be seen as a step towards tax evasion in Indone-
sia. However, tax evasion is classified as an acceptable tax evasion because it
focuses on the tax planning scheme. It is also very important to establish a per-
manent institution in the country, based on a significant economic presence.
Factors that can be used to analyze a significant economic presence include rev-
enue-based factors, digital factors, user-based factors, and possible combinations
of income-based factors with other factors!.

1. According to BEPS Action 1, when a digital company that is not a tax
resident of a country receives a stable income from another country, then such
an income can be considered a key factor in determining a significant economic
presence.

Another thing that needs to be reviewed after deciding on the deals in-
volved is the threshold level included in determining a significant economic
presence based on income factors.

The application of precise thresholds to revenue factors is highly depend-
ent on the ability of a country's tax authorities to identify and measure the
overseas distance selling activities of digital companies. One of the possible
ways to overcome this challenge is to introduce a mandatory registration system
for companies that can create a significant economic presence?.

2 When a customer becomes a target in any country, the digital company
will use the local domain name to make it easier for local users to be searched
and found.

When a digital company offers a product or service to a customer in any
country, setting up a local website or other digital platform in that country, it
usually takes into account the use of dominant linguistic and cultural norms in
order to attract local potential customers who are considered to be digital factors.

! Organisation for Economic Co-operation and Development/G20. (2015). Base Erosion and Profit
Shifting Project Addressing the Tax Challenges of the Digital Economy: Action 1 p. 107,
https://www.oecd-ilibrary.org/docserver/9789264241046-en.pdf?expires=1650570823&id=id&a
ccname=guest&checksum=64ED49EE0D01DB0B128BD060BD15FA4C

2 Organisation for Economic Co-operation and Development/G20. (2015). Base Erosion and Profit
Shifting Project Addressing the Tax Challenges of the Digital Economy: Action 1 p. 108,
https://www.oecd-ilibrary.org/docserver/9789264241046-en.pdf?expires=1650570823&id=id&acc
name=guest&checksum=64ED49EEOD01DB0B128BD060BD15FA4C
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3 taking into account the importance of network requirements in the dig-
ital economy, users are an important indicator of stable interactions. One of the
factors that reflect the degree of penetration into the country's economy is the
total amount of MAUs on the digital platform. MAUs are registered Facebook
and Messenger users who log in through websites or mobile devices within the
last 30 days after the measurement date.

4 The OECD recommends in BEPS Action 1 that income factors should
be combined with other factors, such as digital factors and / or user-based fac-
tors that indicate a targeted, stable interaction with a country's economic life!.

The choice of which factors should be combined with income factors in
order to ensure a significant economic presence is probably due to each market
features and economic characteristics in the country, such as market size, local
language used, currency usage limits, banking system?.

The rise of e-commerce companies such as eBay and Amazon, which al-
low consumers to buy almost any product from anywhere in the world, has
changed the relationship between consumers and sellers, creating more afford-
able, unprecedented trading platforms. Digital companies which provide ser-
vices (not products) such as Netflix have made it possible for the Internet to
become one-stop shop to meet the needs of consumers.

Although the trade methods and the approaches to their application are
being changed, the existing problems remain relevant, as organizations become
more innovative in selling goods and services, while countries try to assert their
right to income and try to create a fair tax environment.

In order to solve the problems, the EU introduced a goal-based regime
that required companies to apply VAT at rates of the country where their cus-
tomers are located rather than at the company's country of residence, which
prevents companies to be established at the competent areas of low-VAT rates.

The purpose of these actions is to establish coherence, because even if
each country tries to simplify the registration and payment system, but does it
in different ways, then the chaos of this seeming simplicity will itself lead to
certain complications.

1 Wadlin, L., Jenn, B., Donnell, D. O., & Navarro, G. P. (2015). Tax Administration in the Base
Erosion and Profit Shifting (BEPS) Era. Taxes The Tax Magazin, p. 98
2 Bal, A., & Gutierrez, C. (2015). Taxation of the Digital Economy. 2, p. 324
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CONCLUSION

In general, the provisions of national tax laws and regulations should not
overestimate the provisions of international tax treaties as part of international
law, as far as this would invalidate local tax treaties!.

Although online sales provide opportunities for companies to reach global
markets, they have also led governments to find ways to tax those sales.

The OECD guidelines are not perfect, but it makes improvements using
the experience gained from EU rules. Taking into account the input of countries
and companies that have already imported VAT or GST on a target principle for
digital sales, it can be assumed that this is the best option for most countries
that want to introduce these rules.

Stability and consolidation are very important for the companies, and
taking into account the adoption of the BEPS recommendations, most of them
hope that countries that choose to tax e-commerce will adhere to that decision.
Competitive models will create problems for companies and governments in the
form of double taxation, double non-taxation and disputes that cause uncertain-
ty, so the best variant is to reach out to international cooperation that will pave
the way for progress.

Eku Udupyut, Uhgwqquyhtt hpuynibiph Yhpundwi thnpdh tbpluyw-
gnuip pYughtt wunbunipminid - quyjhtt mbnbkunipniup hhdtwlwinud
puntpugpymd t pYughtt nkubnnghwitph dwubunpuybu hunbpib-
wnh dhongny Juwnwpynn Ekunpntwht gnpswpputpny:

Juyhtt nunbunipjniip hwpybnt dwpunwhpudbpubpp hwdwp
wuydwbwynpjws ku gnpénn hwpluyht opkupubph ptph (hukny, puth
np npuip Jupnn b Yhpwnbih sthtlk] puyhtt nbnbkunipjut gnpdwppuk-
ph tundudp bk wyn gnpsuppubph b wjwinuljui gnpdwpplbph
punipwgpbph npnowljh wnwidtwhwwnlnipmniuautphg:

Uju wnwbdtwhwnlnipniiubpp gnpénn hwplujhtt opkupubipnid
ubpjuyugubint htn juwyyws nddupnipniuubpp pdughtt puyEpnipemnii-
utphtt htwpwynpnipnit bt nwhu junwnpt] dbwynpynn pwhnyyph nk-
nuthnjunipinit b hwplynn puquyh pujpuynid:

Zhnlwpwp wihpudbon b dpwlk) npnpwlh punupwljwinpynty’
wywhnybnt wjt hwtiqudwbpp, np jwdninp hwplydh wyb Eplypnd, np-

! Pietro, C. D, Tax Treaty Override and the Need for Coordination between Legal Systems, 2015 p. 74

159



wnkn nbnh £ niuktnud Bjudnin vnbnénn puljipnipjut mbntuwlut gnp-
dniubknipjniup b npuntn unknéynid £ ntnbuwljwt wpdtpn:

Quipquignn tpypubtpnud dhgpwqquihte suhwthpubphg wwppbpgbin
htwn juwyywé htwpwynp punhpubpp Gpphdt yuwjdwbwynpjuws tu ny
1hwupdtp hwpluyht opktugpnipjudp:

Muunidtwuhpnipiniip gnyg £ vwwjhu, np pyughtt wmypwuputph b
Swnwjnipniuubph vwhdwiudwt JEpwpkpjw) npnpwljh vhowqquyhtt w-
untittp (ujugnyy nhypnid ukpuyugdus Eu puduljutht Yglunnip:

Uwljuyt S2QU-1 wyjtiru sh junumd EEjunpnughtt swinwynipiniiutph
dwuht' npuybu wpwidht ninbunipymb, pwith np BEPS Action 1-h kqpu-
Jugnipiniiitiphg vkl wyt £, np «pwtth np pyuyhtt ntnbunipmiip guunyg
nuntnid E hkig hhdtwljwb munbunipinit, ndqup Yihth, Gpt ny whtwp,
hwplujht wpnudng pYuyhtt nbtnbunipmniip wpwbdbwgul] duugus
wnbnbkunipjnithg»:

Snen ABasaH, [Ipescrapierme ombITa IpUMeHEHNA MEXZAYHAPOZHOIO IIpaBa
B 1nudpoBoii skoHOMEKe - [[udpoBast s5KOHOMHMKA B OCHOBHOM XapaKTepU3YeTCsI
DJIEKTPOHHBIMU  C/IeJIKAMU,  COBEpIIAeMBIMM  IIOCPEACTBOM  LH(POBBIX
TEXHOJIOTUH, B YaCTHOCTH, VIHTepHeTa.

BBI30BEI, CBA3aHHBIE C HAJIOrOOGIOXKEHHEM IU(PPOBOI SKOHOMHUKH, KaK
IIpaBUIO, OOYCJIOBNIEHBI ~ M3BAHAMH [EeHCTBYIOIIETO HAJIOTOBOTO 3aKOHOZA-
TEJIbCTBA, IIOCKOJIBKY 3aKOHBI B cdepe HAJIOTOOOTIOKEHUS MOIYyT OBITh
HeIPUMEHUMEI K C/leJIKaM B IIU(PPOBOi SKOHOMHUKE TI0 IPUIMHE HEKOTOPBIX 0CO-
GeHHOCTeH 3TUX U TPAAUIIUOHHBIX CIIEJIOK.

TpyznsocTy, cBsA3aHHSBIE C BHEPEHUEM STUX 0COGEHHOCTEH B eHCTByIOIIee
HaJIOTOBOE 3aKOHO/ATeIbCTBO, MO3BOJIAIOT IIM(POBBIM KOMIAHUAM OCYILECTBIATH
nepeMeleHre GOPMUPYIOLIEHCS IPUOBUIN U IPUBOJAT K Pa3sMbIBAHUIO HAIOTO-
o6JraraeMoii 6a3bl.

CremoBaresrbHO, HEOOXOZUMO Pa3pabOTaTh OIpeJie/IeHHYIO MOTUTUKY I
TOTO, YTOOBI JOXOZBI OOJATajuCh HAJOTAMU B CTPaHE, I/ie OCYLIECTBIIAETCS
SKOHOMMUYECKas JlesTebHOCTh KOMIIAHUH, CO3JAMoliell JOXOZ, U I/ie CO3/IaeTCs
SKOHOMHUYECKas CTOUMOCTb.

B pasBuBaroIuxcsi CTpaHax BO3MOXKHbIE IPOOJIEMBI, CBSI3aHHBIE C HECOOT-
BETCTBMEM MEeX/YHApPOAHBIM CTaHJapTaM, 3a4acTyI0 OOyCIOBIEeHBI HeOCTaTKa-
MM HaJIOTOBOTO 3aKOHO/aTeIbCTBA.

HccmenoBaHue IOKasbIBaeT, YTO HEKOTOpBE MeXAyHApOAHBIE IpaBHIa
ompesieleHs IM(POBBIX TOBAPOB M YCJAYT B JIydYlleM Ciydae IIpeZCTaBIeHBI
ZOBOJIBHO OTPBIBOYHO.
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Opnako ODCP Gosbize He rOBOPUT OO 3JIEKTPOHHBIX yCIyraXx Kak o0
OTJIeTBHOM 4acTH SKOHOMUKH, ITOCKOJIBKY OZuH 13 BeiBOZOB BEPS Action 1 3a-
KJIIOYAeTCs B TOM, 4TO <«IIOCKOJIBKY IIM(POBas SKOHOMHUKA ITOCTEIIEHHO CTaHO-
BUTCSI OCHOBHBIM BHZOM 5KOHOMUKH, TPYZHO U AaXKe HEBO3MOXXHO C HAJIOTOBOH
TOYKU 3peHUA IUPPOBYIO SKOHOMUKY OTJIEJIUTH OT OCTAIBHOM SKOHOMUKM.

Mnuplyby £ judpugpnipinit 30.04.2022p.

Qpuwjunuyby £ 30.04.2022p.
Uwnpuqnpytk £ nyugpnipjut 03.05.2022 p.
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