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IIPABO HA CBOBOJHOE PA3BUTUE JINYHOCTHU
B KOHCTUTYIIUU O®ETEPATYUBHOU PECITYBJIHUKHU
TEPMAHUS U IIPABO HA CBOBOJY JAEMCTBUM
B KOHCTUTYIIUU PECIIYBJIMKY APMEHUA
(CPABHUTEJILHO-TIPABOBOM AHAJIN3)

IABUJ TOPOCSH

KimoueBsie croBa - BceoOlee IpaBo Ha CBOOOAY AeHCTBUIl, OCHOBHBIE IIPaBa,
IIPaBO YeJI0BeKa Ha CBOOOAY AeiCTBUIA, IIPaBO Ha CBOOOLHOE Pa3BUTHE JIMIHO-

CTH, KOHCTUTYLIMOHHOE IIPaBO, KOHCTUTYLIMA, OTPaHUYeHNE IIpaBa.

BBEJEHUE

KoncTuTynnum coBpeMeHHBIX [eMOKPAaTHYeCKHX TOCYyAApCTB, MeXAyHa-
POZHBIe aKTHl 3aKPeIUIAIOT PsAJ, MOJIOKeHUM, KOTOphle 3al[UIIAIOT deloBede-
CKYIO [IeATeIbHOCTh B ompefenéHHBX chepax. OHU MMEHYIOTCI OCHOBHBIMH
WM KOHCTUTYIIMOHHBIMU IIPaBaMU M CBOOOJAaMU 4yejOBeKa U rpaxaaHuHa. Vc-
TOPUYECKH CJIOXIJIOCh TaK, YTO DTO HamboJee yA3BUMBIe OOJIACTH desoBede-
ckoil gmesarenpHOCTH. OTMeYas WX OCHOBOIOJIATAIONIME XapaKTep, UX 3allHTa
3aKpeIlIfAeTCs CIeNHANbHBIMU IIOJOXEeHUAMH, HO TeM He MeHee, OCHOBHBIE
IIpaBa, 3aKpellIeHHble KOHCTUTYIIMel, He ABIAIOTCA HCYepIBIBAIOIINMU. B TO
e BpeMs He ABJIAeTCA BO3MOXKHBIM BBIABUTH U 3aIIUTUTH OTAEIBHBIMH II0JIO-
KEHUAMH BeCh CIIEKTP BO3MOXKHOIO YeJOBeUYeCKOIO IIOBeZeHWs OT IIOCATa-
TeJIBCTB rocyzapcTa. [lo aToii nmpuymnHe KOHCTUTYUMH pAZa TOCYZAPCTB Ipes-
IIHCHIBAIOT OOIIee IIOJIOKeHHe, 3al[UIaionee BCIKOe JeJoBedecKoe IoBeeHIe
— Bceoblllee ITpaBO Ha CBOOOAY zZeiicTBuii!. DTy CBOGOAY MOXHO Ha3BaTh «Mare-
PBIO» BCEX OCHOBHBIX IIPAB.

JanHOe OOIlee OCHOBHOE IIPAaBO ABIAETCA MAJOM3YYeHHBIM Ha IIOCTCO-
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BeTCKOM IIPOCTPAaHCTBe U B apMAHCKOM IIPaBOBOH geficTBUTenbHOCTU. Ero oco-
GeHHOCTh B TOM, YTO OHO IIpeJIIOJIaTaeT 3AIUTy BCAKOTO YeIOBEYECKOTO Jeii-
CTBUSA, KOTOPOe He OBLIO 3aIIUIIEHO OTAEIbHBIMH ITOJIOKEHUAMH KOHCTUTYILIUH,
OJHAKO, OHO JIMIIb IIPUMEHUMO B CJIy4asxX OTCYTCTBHA CII€I[MATIbHBIX HOPM. Tak-
e, BceoOlllee IIPaBO Ha CBOOOAY AEMCTBUIA, YCTaHABIMBAET IIPUHIIUII, COTJIACHO
KOTOpOMY, JIf000€ /IefiCTBYe pa3pelleHo, eCIH OHO He 3aIIpelleHO 3aKOHOM.

Bceoburee mpaBo Ha cBOGOLY AEHUCTBHUI B KOHCTUTYIIUAX HEKOTOPHIX IOC-
yAapcTB, Hampumep, ['epmanum, I'penmn, DcTOHMH paccMaTpuBaeTcs B TOM
4yucile, KaK M IPaBO Ha cBOOoAHOe pasButHe juvHOCTH. B KomcTurymuu Pec-
my6iuku Apmenus (PA) maHHOe mpaBo HAIIIO CBOE 3aKpeIljieHHe elé B peflak-
uuu 2005 roma (4. 2 cT. 42), BHe CHUCTeMHOM JIOTMKY maHHOU crathu?. OmHako,
nums B pepakiuu 2015 roga, 6e3 0co6bIX U3MeHeHUIT B GOPMYIHPOBKE, IIPABO
JyeJIOBeKa Ha CBOOOJY ZeiCTBUIT OBLIO 3aKpeIUIeHO, KaK CaMOCTOATeIbHOe IIpa-
BO, IIpUaBas eMy NPUHIUNHAIBHYIO BOXHOCTb, YTO IOJYYHIIO IOJOXKHUTEIb-
HYIO OIIeHKY co cTopoHs!I Benenuanckoit Komuccuus. Cr. 39 pefictByromei pe-
makiuu Koncrurynuu PA, 3akpeuiser mpaBo desoBeKa Ha CBOOOZY [eCTBHIA:
«YenoBek cBOOOMEH MenaTh BCE TO, YTO He HAPYUIAeT IPaB JPYTHX JIUI, U He
mporuBopeunt KoHcTuTynuu u 3akoHam. HukTo He MOXXeT HeCTH He yCTaHOB-
JIeHHbIe 3aKOHOM oGsa3aHHOCTU» (cT. 39 Koncruryuuu PA)4. Jlanusiit npuHLnI,
chopmynupoBanusiil M. KanToM, Tak min mHaYe HaXOZUT CBOE 3aKpeIlIeHHe B
KoncTuTynuax paga rocyiapcrs.

[l TOHVMaHUA CyTH JAaHHOTO IIpaBa UTPaeT OTPOMHYIO POJIb OIIBIT APY-

TUX TOCynapCTB, B 4YaCTHOCTH, OIIBIT FepMaHI/II/I, rae B TeYEeHHUHN I,Zl;eC}E[TI/LTIETI/II‘/JI,

! B pemenusx @enepansroro Koucrurynuonuoro Cyza Pemeparusroit Pecrry6muku I'epmamm,
a TaK)Ke B HAyYHOU JIUTepaType, IPHUMEeHAETCS UMEHHO TaKOoe 0003HauYeHNe JAHHOTO IIPaBa.

2 Momnuywian 9, Uwpquyuib U, Zujuunwih Zubipuybnnpjut 2015 p. vdpugpnipjudp
Uwhdwbwgpnipniip. Zudwnnn wupqupwinudubp, «Shgput dbd» hpuwnwpwlsnienit.
Gpliwb 2016. k9 57

URL: http://lawlibrary.info/ar/books/giz2016-ar-Bri ef_explanations_of_Consitution 2016.pdf

3 CDL-AD(2015)038-e Second Opinion on the Draft Amendments to the Constitution (in particu-
lar to Chapters 8, 9, 11 to 16) of the Republic of Armenia endorsed by the Venice Commission at
its 104th Plenary Session (Venice, 23-24 October 2015) // URL: https://www.venice.
coe.int/webforms/documents/?pdf=CDL-AD(2015)038-e

4 Koncrurynusa Pecry6niuku Apmenus or 05.07.1995 r. (c usmenenuamu 06.12.2015 u 22.06.2020) //
URL: http://www.parliament.am/parliament.php?id=constitution&lang=arm&en c=utf8
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cyne6uas mpaktuka Pexmepansuoro Koncruryuumonuoro Cyza Peneparnsroii
Pecniy6nuku I'epmanus (OPT), mociesoBaTebHO pacKphIBaia cozepkaHue 4. 1
c1. 2 Ocuosroro 3akoxa OPT'!, B pesynsrate yero, 66110 cHOpMyIHPOBAHO IIO-
HATHE BCeoOlIero mpaBa Ha CBOOOAY ZeHCTBUII B KOHCTUTYI[MOHHO-IIPABOBOM

CMBICJIE, OCOOEHHBIM 06pa3oM.

COEPA 3AIIUTHI TIPABA YEJIOBEKA HA CBOBOJY JIEMCTBUIM

O6pamasice k cdepe 3alIUTHI JaHHOTO IIpaBa B IIEPBYIO OYepeb PaCCMOT-
pUM CyOBeKTa ZAaHHOTO IpaBa. Kak cTaHOBHUTCA ACHO M3 BbINIe 0OO3HAYEHHOI
dopmynuposku Koncrurynuu PA, cyGbekToM maHHOTO IIpaBa, coriacHo KoH-
CTUTYLIUH, SABIAETCA 4eJOBEeK, TO eCTh (PU3MYeCcKoe JTUI0. TeM He MeHee, eCiu
obparutsces K cT. 74 Koncturynuu PA, cornacHo xoropoii, «OCHOBHBIE ITpaBa 1
CBOOOABI PACHPOCTPAHAIOTCA TakKXKe HA IOPUAUYECKUX JIHI, IIOCTOJIBKY,
IIOCKOJIBKY STH IIpaBa M CBOOOJBI IPUMEHUMEI K HUM IIO CBOEH CyTH», JeIaeTcs
BBIBOJI, UTO €r0 CyOBEKTOM TaKKe MOTYT OBITh IOpUUYECKUE JIULIA.

B HayuHOII MTepaType TakXke IIPUCYTCTBYeT IOJXOJ], COTJIACHO KOTOPOMY,
BCceoOIlee ITPaBO HA CBOOOMLY HEeHMCTBUI CIY>KUT 3alIUTON TaKXe JJIA MHOCTPaH-
HBIX TPaXXJaH U JINIL, €3 IpaKAAHCTBa, B TeX CIy4asx, KOra ObLIO 3aTPOHYTO I10-
BeJleHUe, KOTOpOe 3alUINAeTCs CIIelMaIbHBIM OCHOBHBIM IIPABOM, HO CyOBEKTOM
KOTOpOTO ABJAIOTCA TpaxkgaHe?. B aTom cirydyae, 0603HaYeHHbIe JIUIA HE CMOTYT
COCJIATBCS HA IIPaBa, CyOBEKTOM KOTOpHIX KoHCTHTYIMe# paccMaTpuBAaIOTCA HC-
KJIIOYUTENBHO TpaxaaHe PA, ogHako, B 5TOM ciIy4ae, HHOCTPaHHbIE TPaXKAaHe U
auna 6e3 TPaXKJAHCTBA CMOTYT COCJIAThCA HA IPABO YeJIOBeKa Ha CBOOOXY Meii-
creuii. [lo HameMy MHeHWIO, ZAHHBIH ITOAXOJ, MIPUMEHUM B KOHCTUTYLIHOHHO-
IIPaBOBO¥ ITpaKTHKe APMEeHHH, IOCKOJIBKY B OOJIbIIEl CTeIIeHH OTBeYaeT 3allUTe
IIpaB YeJI0BeKa U II03BOJIAeT 00eCIIeYnTh 3aIuTy 6e3 mpo6eoB JId Beex.

Ecnu ¢ cyOpeKTOM JaHHOTO IIpaBa BOIIPOC He ABJIAETCSA CIIOPHBIM, TO OT-

HOCHUTEJIBHO 0OBema OXpPaHBbl aHHOT'O IIpdBa CYIIECTBYIOT pa3HbI€ IIOAXOJBbI.

1Y, 1 cr. 2 Ocuosroro 3axona Penepatusoit Pecriybnuku 'epmanmu: «Kakapiii mMeeT mpaso Ha
CBOGOZHOE pasBUTHE CBOel JIMYHOCTU B TOH Mepe, B KaKO OH He HapyllaeT IpaB APYTUX U He
ToCATaeT Ha KOHCTUTYLMOHHBIN CTPOM MM HPaBCTBeHHBIN 3aKOH».

2 Zndhwithywb @., Uthwwnwlwb phumuh poygjunpbhnipjut  twjwowupdwbbbpp:
tunwljul hpuwbinipyniy ghinudbpnyuljui wduwghp, Ne 8-9/157-158, 2012. ko 14.
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Camo nonoxenue ct. 39 Koncrurynun PA sakpenieHo ¢ ornagkoi Ha IOJI0Xe-
Husg OcHoBHOTO 3akoHa ®OPI'. Tak, OcroBHOI 3akoH raacut: «Kaxzaeiii nmeer
IIPaBO Ha CBOOOJHOE pasBUTHE CBOEil JIMYHOCTH B TOIl Mepe, B KaKOil OH He
HapylIaeT IIpaB APYTUX U He MOCATaeT Ha KOHCTUTYLHMOHHBIH CTPOH MJIM HPaB-
cTBeHHBIN 3aK0oH» (4. 1 cr. 2 OcuoBHoro 3akona OPI')!. B Hemenxom mpase OT-
HOCHUTEeJIPHO TOTO, KaKOe MMEHHO JeHCTBHe 3allMIaeT AAHHOE IIPaBo, Cyle-
CTByeT HeCKOJbKO mozxogos: 1) IlepBrrii obo3HauaeTcs, Kak TaK Ha3bIBaeMas
«TeopHUd ALpa JUYHOCTH» (HbIHe He IpuMeHsiomascs). [IpaBo yesoBeka Ha CBO-
6ozy meHCTBUI 3alIUIIAeT TOJIBKO TO IOBeeHHe, KOTOpoe 00pasyeT ALpo JIUd-
HOCTH, KOTOpOe OIlpefieiieT YelOBeKa KaK «IyXOBHOE U HPAaBCTBEHHOE CYIIe-
CTBO»: 2) BTOpPOH IOAXOZ, ITpe/IIIoIaraeT HeKUi IIPOMEeXYTOUHbIH KOMIIPOMUCC,
COIJIACHO KOTOPOMY, 3aI[UINAETCS TOJIBKO TO IOBeZeHHe, KOTOPOEe COIOCTABIMO
C TIOBeJleHHeM, 3alUINAeMBbIM JIPYTHMH CIeI[UaTbHBIMU OCHOBHBIMU ITpaBaMuZ.
OpHako, JaHHBIN IOAXOJ MOXET OBITH IIAPHPOBAH IIPOCTHIM TE3UCOM O TOM,
YTO, HAIpUMep, Takue (yHJaMeHTaJIbHbIEe IIpaBa, KaK CBOOOJA BBIPAKEHUA
MHEeHHUA ¥ CBOOOJa TBOPYECTBA MOTYT 3alAIIATh TaKHe MHEHHI U TAKUe IIPOU3-
BeZIeHN:, KOTOpPBIE MaJIO3HAYUTENIbHBL; 3) TPETHI 3Ke MoAx0o ] 661 chOpMYIHUPO-
BaH B nmociencteuu QPexpepansusiv Koncrurynuonusiv Cyzom ®PI' u npenro-
JlaraeT UIMPOKOe IOHMMaHWe AaHHOMH CBOGOZBI, COTIACHO KOTOPOMY, 00BeM 3a-
ITXATHI BKIIOYAeT B ce0s BCAKOe yesoBedecKoe IoBeeHues,

Tem ne menee, x sTomy Qemepansusiii Koucrurymuonnsiit Cyny OPT
ImpHIIes He cpasy. B ogHOM u3 cBoux paHHuX pemeHui# Cy/ OCTaBIAT OTKPHI-
TBHIM BOIIPOC, YTO CJIeZlyeT IIOHMMATh B KaueCTBe CBOOOJHOTO Pa3BUTHUA JIMYHO-
CTH, CTOWUT JU €r0 IIOHMMAaTh, KaK CBOOOZY [EeHCTBUI YelOBeKa B IIMPOKOM
cmbicie niau nonoxenus OcHosuoro 3akoHa @PI (u. 1 cr. 2) orpannuuBaercs

3aUIUTON MUHUMYMa JAaHHOM CBOOOABI NEHCTBUI «...0€3 KOTOPOTO 4eOBEK BO-

! OcuosHoii 3akon QenepatuBHoii Pecybnuku I'epmanuu, 23 mas 1949 r. «BaBapckas rocyzap-
crBenHas Oubnuorexka» // URL: https://www.1000dokumente.de/?c=dokument_de&dokument=
0014_gru&l=ru&object=translation

2 J6rn Ipsen, Staatsrecht II. 24. Auflage, Vahlen Franz GmbH. Miinchen. 2021. C. 220.

3 BVerfGE 80, 137 (Riding in Forests). 70 Years German Basic Law: The German Constitution and
its Court: Landmark Decisions of the Federal Constitutional Court of Germany in the Area of
Fundamental Rights, Malaysian Current Law Journal Sdn Bhd, 2019. C. 152.
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obIIe He MOXKET pa3sBUBATh 3aJI0KEHHBIE B HEM OCHOBBI yXOBHO-HPaBCTBEHHOM
AuYHOCTH»!. VIMEHHO Takoe IOHMMaHVe JAHHON CBOOOJBI M MMEHYeTCsH, Kak
«reopus AApa auuHOCTH». OfHAKO, B mocaeAyomeM pemenun, OepepanbHslit
Koucruryunonusiit Cyn ®PT, o geny «Onbbeca», oljeHuBas COOTBETCTBHE 3a-
kxoHa «O [lacnoprroii cucreme» Koncrurynuu, obpamascs k 4. 1 cr. 2 OcHoB-
HOTO 3aKOHA, JOJDKHO JIM IIPaBO Ha CBOOOZHOE Pa3BUTHE CBOEH JIMYHOCTH TOJ-
KOBAThCS B CAMOM LTMPOKOM CMBICJIe, ObII0 OTMeueHO, 4To OCHOBHOI 3aKOH He
MOXXeT ITOHMMATh II0f, «CBOOOJHBIM Pa3BUTHEM JIMYHOCTH» JIHIIb BHyTpeHHee
IYyXOBHO-HPABCTBEHHOE Pa3sBUTHE JIMYHOCTH, IOCKOJIBKY B TAKOM CIydae OyzeT
HeSACHBIM, KaKMM OOpasoM TaKoe COfiep:KaHHe /JaHHOH CBOOOJBI CMOMKET
HApYUIUTh HPAaBCTBEHHBIN 3aKOH, NpaBa JPYTUX WUIU KOHCTUTYIIMOHHBIM CTPOH
CBOOOJHOM /IeMOKPAaTHH». JTO MMEHHO Te OTPaHMYeHHUS, KOTOPbIe IIPUMEHHUMBI
K CBOGOZHOMY pasBUTHIO JTHYHOCTH, cormacHo OcuoBHomy 3akony OPT. Ilo
aroit mpuuuHe, Penepanpusiii Koncrurynuonnsiii Cyzs KoHCTaTUpyer, 4To 4. 1
cT. 2 OCHOBHOTO 3aKOHA IIpe/II0IaraeT UMEHHO CBOOOY JeHCTBUIl B IIMPOKOM
cmeicae. Taxke HeManoBaXKHYIO pob aud Cyza, B paCKpPBITHH BOJIH 3aKOHOJ A~
TeJId UTpajia paHHAA Bepcud JaHHOTO mosoxeHud. Ilapmamenrtckuii Coser u3-
HAYaJbHO ITpeIIoJarai ciesyionyo dbopMyTupoBKy: «Kaxaprii MoxeT menarsh
WM He JeJIaTh TOTO, YTO OH XO0dYeT...». Kak ormeuaer Penepansurrit Koncrury-
nuonHbIH CyZ, HPIHEIIHAA BepcHsa 00yCIaBIMBaeTCsA He IIPaBOBBIMH COOOpaXe-
HUAMH, A IMHTBUCTHYECKUMH TPHYMHAMH?,

Takum o6pasom, chOPMUPOBAH IJIABEHCTBYIOWIWH IIOAXO/J B MOHUMaHUHU
ImpaBa 4eyioBeKa Ha cBoOoxy merictBuii. Cdepa samuTsl u. 1 cr. 2 OcHOBHOTO
3aKOHA He OTPAaHMBAETCA JHUIIb CBOOOJHBIM Pa3BUTHEM JUYHOCTH, 0OIas CBO-
6oma JefCTBUIl 3aluIaeT BCAKOE JelOBeYeCKOe IOBeJeHHUe, JaxKe TaKoe Oa-
HaJbHOe, KaK, HAaIlpUMep, HOCHUTH KeJIaeMyIo OJeXJy, BbIe3)XaTh U3 CTPaHBbIS,

KOPMUTB roxy0eii?, 3aHUMaThCA BEPXOBO €37I0i B jieCy' — BHE 3aBUCUMOCTH OT

1 BVerfGE 6, 32 (Elfes/ Dndec). «36pannsie pemenus Pegepansuoro Koncrurynuonnoro Cyna
T'epmanumn», Mocksa, Mudorponuk Mezgua, 2018 r. C. 51.

2 Tam xe c. 52.

3 Tam ke c. 50.

4 BVerfGE 54, 143 (Taubenfiitterungsverbot / Feeding Pigeons)
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BaKHOCTH JAHHOTO JeHCTBUA JJI Pa3BUTHUA IUYHOCTH.

TeM He MeHee, JaHHBIN ITOAXOZ, HE OCTABAJICA 03 KPUTHUKU JaXKe B CAMOM
®epepansrom Koucrurynuonnom Cyge. Tak, B ocobom muenuu, Cyzapsa Pepe-
panpHOro Koncrurymuonnoro Cyzga JI. I'puMM, oTMedas, 4TO TOIKOBaHHE B Ta-
KHX I'PaHULAX Oy/eT IPUBOAUTH K «OaHATM3aLMH OCHOBHBIX IIPaB», HE 3aKpell-
néunsrx OcuoBHBIM 3akoHOM. [lo muenuio Cyzsu ¢opmynrupoBka Kacaercs
JIMYHOTO Pa3BUTHUSA, CJI€JOBATEIBHO C BO3MOXKHOCTSAMU Pa3BUTHUA deIOBeKa Kak
MOpaJIbHO-aBTOHOMHOTO CyIIlecTBa’.

Kak ormedaroT aBTOpHI, IIMPOKOE TOJIKOBaHHE (IIPeBAJIMPYIOIETO OOJIB-
muHcrBa) Pemepansroro Korcrurynuonsoro Cyza, coracyercs C eHTPaJIbHbIM
sleMeHTOM IIpaBoBOoi mokTpuHbsl M. KamTa3, KoOTOpBII ITPOBO3IJIACHL:
«...IIOCTyTIaii BHELIHe TaK, YTOObI CBOOOZHOE IPOSBIEHIE TBOETO IIPOU3BOJIA OBI-
JIO COBMECTUMO CO CBOOOI0# KaXKA0T0, COOOPa3HO#l CO BCeOOIIUM 3aKOHOM. .. »4,

I'oBops 06 06BeMe OXpaHBI ZAHHOTO IIPaBa, HEMAJIOBAXXHBIM OyeT OTMe-
THTb, YTO OHO BKJIIOYAeT B ceOs He TOJBKO aKTHUBHBIE JefCTBHA, HO U Oe3zeii-
cTBHe. DTO CilemyeT u3 (GOPMYIHPOBKU «ZelaTh BCE TO», YTO O3HAYAET TAKKe
Oe3neiicTBre, KaK GOPMY AeTHUA.

Camo >xe mpaBO Yes0BeKa Ha CBOOOAY AeHCTBHUIl ABIAETCA CyOCHAMAp-
HBIM! C TOYKU 3peHUs KOHKYPEHIIUM HOPM OHO IPUMEHHMMO B CJIyd4asX, KOrja
3aTparuBalOTCA JeHCTBUA He MOIaalolye Mo oObeM 3allUThl APYTUX CIeI-

AJIBHBIX OCHOBHBIX IIPAB.

! BVerfGE 80, 137 (Riding in Forests). «<70 Years German Basic Law: The German Constitution
and its Court: Landmark Decisions of the Federal Constitutional Court of Germany in the Area of
Fundamental Rights», Malaysian Current Law Journal Sdn Bhd, 2019. C. 152.

2 Sondervotum D. Grimm, BVerfGE, Bd. 80, 137 (165 ff.).

3 F. Kalscheuer, Kant and the general freedom of action, Revista Brasileira de Estudos Politicos,
Belo Horizonte, n. 118, Jan./ Jun. 2019. C. 193.

4 Kaut W. Counnenus B mectu Tomax. Iloz o6ur. pen. B. ®@. Acmyca. A. B. I'ymsiru, T. W. Oitsep-
MaHa, M., u3g-Bo «Msicas», 1965. (Qmrocodckoe nacienue. Axan. Hayk CCCP. VH-T duroco-
¢bum) T. 4. 9. 2. C. 140.

> T'amGapsau A.C., [TaccuBHoe moBezeHue (Ge3zeiiCTBHE): UCIIOIb30BAHHE CyOBEKTHBHOIO IIPaBa
WJIM OTKa3 OT peaju3aliu cyopeKTUBHOrO mpasa // LexRussica. 2019. Ne 2(147). C. 38.
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KOHCTUTYIITMOHHO - ITPABOBOE OITPABJIAHUE BMEIMIATEJIb-
CTBA

Bceoburee mpaBo Ha cBOGOY [NeHCTBUI U, KaK IIPAaBUIIO, BCAKOE OCHOBHOE
IIpaBO, He MOXKeT OBITh Ge3rpaHMYHBIM. KOHCTUTYIIMA yCTaHAaBIMBAET TO, KAKHM
06pa3oM OCHOBHOE IIpaBO MOXKeT OBITh orpaHudeHo. OTrIAABIBASICH HA IIOJIO-
xenus OcHoBHoro 3akoHa @PT', crezmyer OTMeTHTB, YTO OHO TaK)Xe KOHEYHO XKe
He IIpeZCTaBIAeTCA Oe3TPaHUYHBIM. TaK, CBOOOZHOe pasBUTHE JHMYHOCTH He
IO/DKHO HapyllaTh MHUPHOTO CoOCyllecTBOBaHHUA iiofeil. OCHOBHOH 3aKOH
IpefyCMaTpUBaeT TPH BUZA OTPAaHWYEHHI B OTHONIEHHSA NAHHOM CBOOOZEL.
CBo6osHOE pasBUTHE JIUYHOCTU MOXET ObITh OTPaHUYEHO: KOHCTUTYIIMOHHBIM
CTpoeM, IIpaBaMM JPYTHX JIUI, 1 MOPaJbHBIM 3aKOHOM. HeiHe, nMeeT 3HaueHUME
TONBKO IIepBoe orpaHmdeHue. B cBomx mpaBoBeix mosunusax PengepanpHbrii
Koucruryunonusiit Cyn ®PI' mocienoBaTesHO oOpamiaeTcss AUIIb K KOHCTH-
TYLLHOHHOMY CTPOIO, KaK K OTPaHMYEHHUIO BCEOOLIeTro IIpaBa Ha CBOOOAY Ieii-
cTBUi. BaXXHBIM OYyZieT OTMETUTH, YTO KOHCTUTYIIMOHHBIN CTPOIl y)Ke BKIIOYaeT
B ce0d mpaBa ApyTUX jnll. UTO KacaeTcs MOPAJIBHOTO 3aKOHA, OH OBLI PaCCMOT-
per ®enepansusim Koncrurynuonusim Cyzom snuis pa3 B 1957 roxy mo zery
BVerfGE 6, 389, 6e3 ueTkoro ompeneneHus’.

Tak B psame cBoux pemennit Pepepansusiii Koncturynnonusit Cyn KoH-
CTaTUpyeT: «...BceoOljas cBoOOja AeHCTBUII TapaHTUPYETCA TOJIBKO B PaMKax
OTpaHMYEHUH BTOPOH IOJOBUHEI IpemyIokeHud, 4. 1 c¢T. 2 OCHOBHOTO 3aKOHa,
Y, CJIeJOBaTeNbHO, B  YACTHOCTH, IOJYUHAETCI KOHCTUTYLHOHHOMY
(mpaBOBOMY) CTpOIO»3. B CBOIO OuYepens, IOA KOHCTUTYIIMOHHBIM CTPOEM, B paM-
Kax BTOpPOM IIOJIIOBUHBI IpeAnoxeHud 4. 1 ¢1. 2 OcHoBHOTO 3aKoHa, CymoM 1mo-
HHUMaeTCs  TOJBKO  OOIIWii NIPaBONOPAZAOK, KOTOPBIA  yYUTBIBAET

«...MaTepuanbHble U (opMarpHble HOpMBI KoHcTHUTymuu, T.e. IPaBONOPALOK,

! Brohmer Jiirgen, Elsner Gisela, Hill Clauspeter, Spitzkatz, Marc, «70 Years German Basic Law: The
German Constitution and its Court: Landmark Decisions of the Federal Constitutional Court of
Germany in the Area of Fundamental Rights», Malaysian Current Law Journal Sdn Bhd, 2019. C. 85.
2 Hahn/Petras/Valentiner/Wienfort, Grundrechte: Klausur - und Examenswissen, Berlin, Boston:
De Gruyter, 2022. C. 227.

3 BVerfGE 80, 137 (Riding in Forests). «<70 Years German Basic Law: The German Constitution
and its Court: Landmark Decisions of the Federal Constitutional Court of Germany in the Area of
Fundamental Rights», Malaysian Current Law Journal Sdn Bhd, 2019. C. 152
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coorBercTByomuii Koncturynum»!. COOTBETCTBEHHO, IIPUHATHIHN 3aKOH JOJDKEH
He IIPOTHBOPEYUTh KOHCTUTYIHMOHHOMY CTPOIO, YTO B CBOIO OYepeb O3HAYAeT —
HaJIM4Me TaKOTO 3aKOHA, KOTOPHIi Oy/eT COOTBETCTBOBATh KOHCTUTYILIMH, KaK C
MaTepHaIbHOMH, TaK U ¢ GOPMATBHON TOYKU 3peHHA%.

BoszBpamasce x Koncrurynum PA, crour oTMeTuTh, 4TO B OTIMYHUU OT
IpyTUX OCHOBHEIX IpaB, B Korcrurynuu PA dbopmyaupoBka OTHOCHTETBHO TO-
ro, KaKuM 00pa3oM IIpaBO Ha CBOOOZY AEHMCTBUII MOXKET OBITH OTPAHUYEHO, SAB-
JsgeTcsa B 6OIbIIeH cTemeHu PacILIBIBYATOM, HEACHOM, HO B TO XK€ BpeMs CXOXeil
¢ dopmynuposkoit OcxoBHoro 3akoxa PPT.

[lo-HamemMy MHEHUIO, 3TO NPUBOAUT K HENPABWJIBHOMY TOJKOBAHHIO
nepsoro mpepanoxenusa cT. 39 Koncrurynmu PA. MoxxHO BCTpeTHTH ITOAXOZ,
COTJIACHO KOTOPOMY, AeMCTBHE MOXET OBITh IIPAMO He 3allpellleHO 3aKOHOM, HO
TeM He MeHee, IUIO OyZeT He B IIpaBe COBEPIIATh €T0, BBUAY TOTO, YTO B CJIEJ -
CTBUM OYIyT 3aTPOHYTSI ITpaBa APYTUX JIUILS.

Koucrurynuonusrii Cys Apmenun, o6pamasch K JaHHOMY KOHCTUTYILIH-
OHHOMY IIOJIOXKEHUIO, OTMEYaeT, YTO OHO ABJIAETCS OCHOBOIIOJIATAIOUIMM IIPHH-
IIUIIOM IIPaBOBOTO PETYJIMPOBAaHUSA IOBEIEHUSA YeIOBeKa, U3 KOTOPOTO IIPOUC-
XOZAT TPaHUIBI IIPaB 4eOBEKA, «30JI0TOe IIPAaBHJIO», COTJIACHO KOTOPOMY, 3a-
IpellaeTcs JiejaTh BCe TO, YTO HapylIaeT IpaBa U CBOOOAY Apyrux jaull. Bce Te
IIpaBa, KOTOPBIMHU OOJIAAAIOT JIWIA, ABAAIOTCA IIPaBaMU A IPYTHUX JIOZAEH.
CienoBaTebHO, OOS3aHHOCTBIO JIIOJEH, ABIAETCS YBaOXEHUE IIpaB JPYTHUX JIUII.
l'apanTus npaB yenroBeKa — 06S3aHHOCTD PYTHX JIUILZ.

Taxag mpaBoBas HO3UIMSA CO CIOKHOCTBIO KOPPEIUPYETCS C TPEX YaCTUU-

HOM CTPYKTYPOfI IIpaB YeJIOBE€Kd, I'le aApeCcaTOM OCHOBHBIX IIpAB SBJIAETCA

1 BVerfGE 6, 32 (Elfes / Dndec). «36pannsie pemenns Penepansroro Koncruryuuonnoro Cyna
Tepmanumn», Mocksa, Madorponuk Megua, 2018 r. C. 52.

2 BVerfGE 38, 281 (Arbeitnehmerkammer / IlanaTsr HaeMHBIX paboumx). «M136paHHBIe pelreHM
®enepansroro Koucrurymonsoro Cyza I'epmanun», Mocksa, Maborponnk Megua, 2018 r. C. 56.
8 Zuyuwuwnwith Zwipuybnnipjut Uwhdwbwngpmpyut  dEjuwpwinipniubp, pugh.
Tudpugpnipyudp’ & Zupm pintbywbh, U.dwnupyuih.-6.: 2010, by 494.

4 Pemenme Komcrurymuommoro Cyma PA - 1646 or 29.04.2022. I11.5.23. // URL:
https://www.concourt.am/decision/decisions/635100e614329_sdv-1646.pdf
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TOJIBKO TOCYZAPCTBO!. DTO MPOUCXOAUT U3 JOTUKU 4. 3 cT. 3 Koncrurynuu PA,
I7le 3aKpeIlIeHO, YTO MMeHHO «IlyOinumdyHasd BiacTh OorpaHMYeHa OCHOBHBIMU
IIpaBaMH U CBOOOJaMu deIOBeKa M TpaXAaHWHA...», a He denosek. Ciremosa-
TEeJIBHO, B KOHTEKCTe OCHOBHBIX IIPaB, 00A3aHHOCTh YBaXKaTh IIpaBa U CBOGOIHI,
YTO IIpeAIIoIaraeT BO3JepXKUBATHCA OT BMeIIATeIbCTBA B UX PeaTu3aluIo - OTHO-
cuMa K rocyzapcrsy?. Taxoke, ecu eé TOJIKOBATH B TOM KJIIOYe, YTO IpaHUIEH
HAlIMX JEeMCTBUM ABIAIOTCA IIpaBa APYTUX JIIOAEH, MbI IPUZEM K JIOKHOMY YMO-
3aKJTIOYEHUIO O TOM, UTO 3TO y>Ke M3HAYaIbHO HUKaKasd U He cBoOoza. [To Hamemy
MHEHHIO, JaHHOe IIOJIOXKEeHMe, B KOHTEKCTe BBIIIe OOO3HAYeHHOTO, IOJJIeXKHT
cllemyloleMy IpouTeHHIO: UeoBeK CBOOOZEH fenaTh Bce. JlaHHOe IIpaBo MOXeT
OBITh OTPaHUYEHO IIPaBaMU APYyTuX aull, KoHCTUTYIIMe# nIu 3aKOHOM.

Taxum ob6pasom, Koncrurynus PA mpemycmarpuBaeT Tpu BuZa OrpaHuU-
4yeHui: 1) mpaBa Apyrux aul; 2) KOHCTUTYIUA; 3) 3aK0H (B oTinunu oT KoHcTH-
tynuu OPI, rme B psame orpaHWdYeHUIl OTMeYaeTCs TAK)XXe MOPAJIbHBIA 3aKOH.
XoTs mpaBOBOE COZEep)KaHIe 3TOrO IOHATHS IO CyTH He packpsiBaercs QDene-
pameabM KoHcTuTynnonasM cyzom I'epmanny, Kak ObLIO OTMEYEHO BBINIE, IIO
HallleMy MHEHHUIO, 3TO CYIIeCTBeHHOe OT/INYXe B IOPHUANIECKOM IIOHUMAaHUH BCe-
o6urero mpasa Ha cBo6ozy zeiictBuit B Koncturyuuu OPI" u 8 Koncturyuuu PA).

CrnenmyeT oTMeTUTH, YTO TaK MM MHAdYe, OCHOBHOH /eATeIBHOCTBIO 3aKO0-
HOZaTesA SABJIAETCA CIIpaBeJJINBOe pasTpaHuuYeHUe Ipas arofgei. CMBICT 3aK0-
HOB — STO ypaBHOBEIIMBAaHWE CTAJTKHUBAIONIUX WHTEPecOoB B obmecTBe. Takum
06pa3oM, KaK IIPaBHJIO, BCIKas HOPMa C OJHOM CTOPOHBI OTPAaHUYUBAET OFHY
CTOPOHBI, 3alIUIIAS NHTEPECHl APYToi CTOPOHHI M Hao6opoT. Ilo aToit mpuunse,
IJIS 3alIUTHI IIPaB JPYTHX JIIOJEH, IO CMBICTY CT. 39, TpebyeTcs oleHKa CO CTO-
POHBI 3aKOHOJATeNA C IOCIeAyIONUM IIPUHATHEM 3aKOHA, KOTOPHIi OyzeT co-
OTBETCTBOBATh KOHCTUTYILIMH, KaK C MaTepHUAIbHOH, TaK U ¢ (POPMAIBHOI TOUKHU
3peHHs, KOTOPHIH B CBOIO O4Yepenb OyZeT YCTaHABIMBATH OTPAHHYEHUSI Ha TO
WU WHOe fAeidicTBue. Takum 06pa3oM, moaoxeHuA 39 CT., OTHOCUTEIBHO 3aKOHA

BKJIIOUaeT B ce0sA TakKxe IIpaBa APYTHX JIMI] IIO BBIIIE€ YKA3dHHBIM IIDUYHHAM.

! Teopus rocysmapcTsa u mpasa/ Yue6Hoe nmocobue/ KomrexTus aBropos nog pepakuueii I'amba-
psaHa A. u Mypagana M. u. Ep. Usg. Jlycabau, 2016r. C. 163.
2 Tam xe c. 164.
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KoHcTUTyIIMS B KOHTEKCTE BTOPOMH YacTH IIEPBOTO IIPeJJIOXKEHUs CT. 39, 03Ha-
JaeT TAaKOIl 3aKOH, KOTOPBIH He IpoTuBopedrt Obl eil. IIporuBopewamuii Kon-
CTUTYLIMM 3aKOH, He MOXXeT OIPaHHMYMBATh IIpaBa ueyoBeka. CiesoBaTesbHO,
IIOJIOXKEHN, 3aKpeIlIeHHbIe BTOPOH YacThIO IIePBOTO IIpeIokeHud cT. 39 — ato
TO, KaKMM 00pa3oM JaHHOe IIpaBO MOXeT ObITh orpaHmdeHo. OgHaKo, MMeeT
3HaYeHHe JIUIIb «3aKoH». CT. 39 ycTaHaBIMBaeT IIPOCTYIO OTOBOPKY 3aKOHAl, 4TO
O3HAYaeT — KOHCTUTYIHA OCTaBJAeT BOIPOC OTPAaHMYEHH JaHHOTO IIPaBa 3aK0-
HO/IaTeJII0, He YTOYHAA JIETUTUMHEIE IIeJIY, JJIS JOCTHKEeHHUA KOTOPHIX, OTpaHu-
yeHUe MOXKET OBITh YCTAHOBJIEHA.

TosbKO mOCIe TaKOTO MPOYTEHHUA CTAHET ACHO, YTO M3HAYAIBHO MBI CBO-
GOZHBI BO BCEM, B TOM YUCJIe U B HeHCTBUAX, HAPYUIAIOMUX IIPaBa JPYTHUX JIIO-
neit. OmHAKO, TOCYZAPCTBO MOXKET YCTAaHOBUTH /I HAC IPAHHIIBI, TOJBKO HCXO-
I U3 TAKOW JIOTUKY MBI MOXKeM 3a/IaThCA BOIIPOCOM - SBJIAETCS JIM YCTAaHOBJIEH-
HOe TOCYZApCTBOM OTpaHHYeHUEe COOTBETCTBYIOIIMM KOHCTUTYI[UU, €CJIU MBI

M3HAa4aIbHO CBOOOIHEI BO BCeM?

BBIBOZIBI

Takum ob6pasom: 1) cy6bexToM IpaBa Ha CBOGOZY MAeHCTBUI ABIAIOTCA,
Kak ¢u3nYecKye, TaK U IOPUAUYECKHe JIHIA 0 cMbIcTy cT. 74 Koncrurymun
PA, HecMOTps: Ha TepMHUH «4eIOBEeK», KOTOPBIY ImpuMeHsaeTcs B cT. 39; 2) maH-
HBIM IIPaBOM MOTYT «3alIUTUTHCA» MHOCTPAHHbIE TPAXKZAHE U JIMIA Ge3 Ipaxk-
ZAHCTBA B CIyd4adx, KOTAa ObLIO 3aTPOHYTO ITOBeZEHME, 3aKpeIUIEHHOe CIelH-
QIBHBIMH IIpaBaMU, HO CYOBEKTOM KOTOPBIX IPHU3HAIOTCSA TPAXKAAHE TOCyZap-
CTBa; 3) IpaBO Ha CBOOOAY AEMCTBUIl 3alIUIIAET BCAKOE YeIOBEYeCKOe IOBeje-
HHe, BHE 3aBUCUMOCTH OT €r0 BaXKHOCTH; 4) He BepHBIM OyZeT TOJIKOBATh CT. 39
Koncrurynuu PA takxum o6pa3oM, 4TO TpaXkAaHe HEIIOCPEICTBEHHO OrpaHude-
HBI IIpaBaMU IPYT Apyra. 3aKOHOJATeIb Pa3sTPAaHNYNBAET U YCTAHABIMBAET PaM-
KM peaju3alliy IIPaB IPaKJaH 3aKOHAMM, KOTOpPbIE JOJDKHBI COOTBETCTBOBATH
KOHCTUTYIUH.

OcHoBHEIE IIpaBa M3HAYAJIbHO IIPEAOCTABIAIOT HaM BO3MOXXHOCTh COBEP-

1 Zojhwhithyywt @, Cunhwinip hpudughinnipinit b hpudwpwbwlwi dkpnpupwinipni.
«wlipuyht phjwtwghnnipnily pupkqnpswljub 24. Gplwut 2020 r. ke 112;
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IIATh ONpefeNEéHHbIe NeHCTBUI, OTPAHUMYEHU HAKJIAJbIBAIOTCA B IIOCIEACTBHU
TOCYZApCTBOM, B IleIAX OaTaHCHPOBAHUA IyOIMYHBIX M MHIUBUAYATIBHBIX HH-
tepecoB. [IpuuuHOii ke TOJOOHOTO TOTKOBAHUA B apDMIHCKOH IeifiCTBUTENIbHO-
ctu siasgercs cT. 39 Koncruryuunu PA, koTopas 3akperuiser BceoOlee IIpaBo Ha
CBOOOZY meNCTBUI, M, KOTOpas 3aKpeIlIAIach C OrIAAKoN Ha 4. 1 cT. 2 OcHOB-
soro 3akona OPT, oTHOCHTEIFHO KOTOPOrO B caMoii I'epMaHuu cyuecTBOBaNIM
pasnuunsle nosunun. OFZHAKO, B pe3yJbTaTe IIOCIeZ0BaTeIPHOTO TOJKOBAHUA
®enepansusim Koucrurynnonusiv Cyzom [epmanuu, 6suto cdopmrrpoBaHO
IIOHMMaHMe OOIIero IpaBa Ha CBOOOAY AeHCTBHIL, a TaKKe TO, KAKUM 00OpasoM

JaHHas CBOOOJA MOXeT OBITh OrpaHUYeHa.
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right of freedom of actions as are the limits of the action of the right, the consti-
tutional means of intervening with the right, etc. On the basis of the analysys of
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right in these states.

Mnuplyb E jpdpugpnipinit 03.03.2023p.
Qpuunuyk E 04.03.2023p.
Uwnnpwugnpyby E rnyugpnipyut 07.03.2023p.

43



