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Abstract

Within the framework of this Article, an attempt was made to establish the legal
notion of human rights protection standards and consider the applicability of the latter
in relation to the judgments of the European Court of Human Rights. In particular, the
issue was considered according to the principles underlying the conventional system of
human rights protection, as well as based on the ideological particularities of the
European Convention on Human Rights, and in the context of the characteristic
features of the judgments of the European Court of Human Rights. In this regard:

1. The characteristic features of the international standard for the protection of
human rights, typology and descriptive meaning were established, subsequently their
content was revealed;

2. The following principles and doctrines underlying the conventional system
for the protection of human rights were studied: the principle of subsidiarity, the
principle of establishing minimum standards for the protection of human rights, the
doctrine of margin of appreciation and the pan-European consensus;

3. In the context of this Article, focusing on the specificity of the European
Convention on Human Rights as a document defining the minimum standards for
international legal protection of human rights, the judgments of the European Court of
Human Rights were considered as interpretative guidelines for the legal standards
established in the European Convention.

The Article is based on a comprehensive study of the academic sources and
practice of the European Court of Human Rights, as a result of which it has been
established that the European Court, interpreting the conventional provisions under the
jurisprudence of the European Court, reveals the scope of legal standards prescribed in
the European Convention, forming new standards in practice.

Keywords and phrases: legal standards, ECtHR judgments, typology and
indicative nature, minimum standards.
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AHHOTAINA

B pamMkax maHHOW CTaThbM CO CTOPOHBI aBTOPOB ObLIA CHETaHAa IIOTBITKA
YCTAHOBUTh TIPAaBOBOE 3aKJIIOUCHHE CTAHAAPTOB 3allUThl IpaB dYeJIOBEKa U
paccMOTpeTh IMPUMEHMMOCTh IOCIEAHEr0 IO OTHOUIEHUI0 K HOCTAHOBICHHSAM
EBponeiickoro cyga mpaB uenoBeka. B uyacTHOCTH, BOmpoc OBbLT pPaccMOTpEH IO
HNPUHLMIAM, JIEKAIIUM B OCHOBE KOHBEHLMOHHOH CHCTEMBI 3allUTHI IIpaB 4€JI0BEKa,
M0 XapaKTepHbIM Npu3HaKaM EBpomelckol KOHBEHIMM IPaB YEJIOBEKA, & TaKXKE B
KOHTEKCTE XapaKTEePHBIX IPU3HAKOB O pelleHMH EBpoOnenckoro cyna 3aliuThl IpaB
4eJI0BeKa.

B cBs13u ¢ aTHM:

1. ycTaHOBIEHB! XapaKTepHBIE NPH3HAKW MEKTYHAPOIHOTO CTAHAAPTA 3aIIUTHI
IIpaB 4eJOoBeKa, TUIIOJOTHA M yKa3aTelbHOE 3HAYCHUE, a 3aTE€M BBIIBICHO MX
COJEpIKaHHUE,;

2. ObUIM PACCMOTPEHBI CIIEAYIOUINE NMPUHIMITBI U JOKTPHHBI, JISKAl[ie B OCHOBE
KOHBEHIIMOHHOM CHCTEMBI 3aIlIUTHI NPaB YEIOBEKa: MIPUHIUI CYyOCHIHapHOCTH,
IPUHIMII YCTAHOBJICHHUS MHMHUMAIbHOIO CTAaHAApTa 3alUTHI IIPaB 4YEJIO0BEKa,
JOKTPUHBI €BPONEWCKOro B3aMMOCOINacus M CBOOOABI Ha YCMOTpPEHHE
roCyAapcTBa,

3. B paMKax JaHHOW CTaThbM MMes B IIEHTpe WHTepeca ocoOeHHOCTH EBpomneiickoi
KOHBEHIUM IPaB 4YelIOBEKa KaK JOKYMEHTa, ONpPEAEIIOIEr0o MUHHMAIbHbIE
CTaHAAPTHl 3aIMUTHl IIpaB ueNoOBeKa- pemieHue EBpomelickoro cyma ObLin
pPaccMOTPEHBl  KaK  KOHKPETH3HPOBAaHHbIE KOMMEHTApUM K  IPABOBBIM
CTaHAapTaM.

B ocHOBe pabOTBI JEKUT BCEOOBEMITIONIEE HCCIICIOBAHHUE TIOJXOIIOB
TEOPETUKOB M MpakTUKu EBpomneiickoro cyna npas 4enoBeka, B pPe3yabTaTe YEro
¢uxcupyercs, uto EBpomeiickuil cyn, KOMMEHTHUPYS KOHBEHLMOHHBIE IOJIOXKEHUH,
HaxoZsImuecs Moxa npasiieHneM EBpomelickoro cyzma, packpbIBaeT 00BbEM HPaBOBBIX
CTaH/APTOB, MPONUCAHHBIX B EBpormeiickoll KOHBEHIMH, (GOpPMHUpPYS B AEATEIBHOM
MPAKTUKE HOBBIE CTAHAAPTHL.
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KiroueBble ¢J10Ba U CJIOBOCOYETAHMSA: NIPABOBLIC CTAHAAPTHL, IOCTAHOBICHHUS
ECIIY, Tumonorus u yka3aTeJabHbIH XapakTep, MUHUMANbHBIC CTaHAAPTHI.

Introduction

The notion of international legal standard of human rights protection is often
found in constitutional doctrinal sources, human rights theory and comprehensive
international human rights treaties. However, none of the international human rights
treaties examined [1] disclose the legal content of legal standards for the protection of
human rights.

Having the aim to study the minimum standards for the protection of human
rights under the jurisdiction of the European court, an attempt was made firstly to
establish the legal notion of human rights protection standards and secondly to consider
the applicability of the latter in relation to the judgments of the European Court of
Human Rights. Given the singularity of the conventional system the issue was
considered according to the principles underlying the conventional system of human
rights protection, as well as based on the ideological particularities of the European
Convention on Human Rights, and in the context of the characteristic features of the
judgments of the European Court of Human Rights.

Theoretical-methodological bases

Taking into account that the topic at issue contains both theoretical and practical
components comprehensive study of the academic sources, international treaty
provisions and practice of the European Court of Human Rights have served as a base
for this Article.Particular, in reference to the academic research papers and books of
human rights scholars S.A. Glotov, D. Matveyeva, O.l. Tiunov, G. L. Neuman, Steven
Greer and others the scope of legal standards and the characteristic features of the latter
were revealed. As a result of it and based on the study of European court’s case-law it
has been established that the European Court, interpreting the conventional provisions
under the jurisprudence of the European Court, reveals the scope of legal standards
prescribed in the European Convention, forming new standards in practice.

Research methodology

The research of the topic at issue has been carried out based on a number of
general and comprehensive methods applicable to all fields of science, such as
deduction, induction and analysis. However, legal-comparative analysis, structural-
logical and other special methods have also applied in some parts of the research.

Theorists have been regularly conducting attempts to disclose the legal content
of legal standards for the protection of human rights. In particular S.A. Glotov defined
human rights legal standards as an international legal obligation specifying and
clarifying the content of the principle of respect for human rights [2, p. 6]. According
to D. Matveyeva, “Human rights standards are legal norms having the aim to protect
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universal human rights and freedoms, as well as to establish the mechanisms
guaranteeing them [3, p. 4]. Within the framework of this Article, an attempt will be
made to establish the legal notion of human rights protection standards combining the
ideological content of the concept of legal standard in conjunction with the above-
mentioned definitions, highlighting its characteristic features.

According to Hrachya Acharyan's explanatory dictionary of the modern
Armenian, “standard” means a typical example - a sample, according to which different
objects are made with their own shape, quality, template [4]. In S.I. Ozegova's
explanatory dictionary, the word “standard” is defined as “a sample to which it should
be matched according to its characteristics and qualities.”

We do not share the above-mentioned approach concerning the fact that the
legal standard is the same as the international legal obligation of the state. We consider
that legal standards for the protection of human rights are the minimum requirements
necessary for the full implementation of the state’s function to protect human rights
while the international legal obligation of the state is to ensure the implementation of
these requirements and based on them guarantee practical applicability of respective
structures.

As O.1. Tiunov rightly stated the following features are characteristic of legal
standards: typology and indicative nature. Typology of legal standards entails that for
all states certain standard rights and obligations derive from the content of the legal
standards which is aimed at ensuring the minimum necessary guarantees of legal
protection in all states [5].

According to the approach adopted in international human rights law, derogation
from the legal standard is possible only in two cases, when higher guarantees are
established by domestic law or when the content of the legal standard is being more
clarified [6, p. 15].

The next characteristic of legal standards is their indicative nature. The latter is
the unique distinguishing feature by which the legal standard differs from any other
legal provision [7, p. 232]. Legal standards for the protection of human rights are
crucial for the development of human rights policy by states.

The provisions of national constitutions served as the substantive-ideological
basis for the European and international human rights conventions signed after the
Second World War. However, in order to define the comprehensive legal content and
substance of fundamental human rights, all of the above instruments, including the
European Convention on Human Rights, were originally based on the concept of
"minimum standards for the protection of human rights" and "subsidiarity". At the
same time, the European Court of Human Rights by its case-law developed the
doctrines of margin of appreciation and common pan-European consensus. Each of the
above concepts, in its own legal nature, reveals the content of states' responsibility for
the protection of fundamental human rights.

The content of the concept of subsidiarity derives directly from the primary
obligation of the state to protect human rights within its own legal system. Thus, before
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turning to the mechanisms of international legal protection of fundamental human
rights, it is first and foremost the duty of every state to effectively guarantee the
protection of fundamental human rights and freedoms [8, p. 7].

Guided by the European Court's standards, it is the national authorities'
obligation to guarantee the conventional rights and to protect them at a level that is at
least equal to that provided by the European Convention on Human rights. The Court
has constantly stated that the national authorities are generally better placed than the
European Court to make policy choices and protect fundamental rights in a way that
fits well with national law and national constitutional traditions [9]. Moreover, the
European court has stressed that the principle of subsidiarity means that the national
authorities should offer primary protection [10, p.6]. This principle of primality is of
great importance, as it defines the Court's own role, which is first and foremost one of
supervision. Protocol No 15 to the Convention, which entered into force this year,
introduces a specific paragraph to the preamble to the Convention in which both the
principle of subsidiarity and that of primary responsibility of the states are emphasised.

In addition, it is important to recall that the European Court of Human Rights is
a judicial body-a court and, consequently it operates under the same constitutional
restrictions that are in effect for national courts. Accordingly, it has accepted that it
should respect the notion of separation of powers and it should not stretch the rights
and obligations under the Convention to the extent that de facto new norms are created
[11].

Finally, the Court has constantly demonstrated its awareness of national
diversity and has tried to respect deeply felt national sensitivities and national (legal,
political and social) traditions. Thereby it has always accepted and stressed its
subsidiary role, which is apparent from one of its earliest landmark cases- the Belgian
Linguistics case of 1968:

"The Court cannot disregard those legal and factual features which characterise
the life of the society in the State which, a contracting party, has to answer for the
measure in dispute. In so doing it cannot assume the role of the competent national
authorities, for it would thereby lose sight of the subsidiary nature of the international
machinery of collective enforcement established by the Convention. The national
authorities remain free to choose the measures which they consider appropriate in
those matters which are governed by the Convention. Review by the Court concerns
only the conformity of these measures with the requirements of the Convention™[12].

These considerations highlight the impact of the subsidiarity principle on the
Court's argumentation methods, which has been further developed in subsequent case-
law. The Court will only accept new interpretations or apply intensive scrutiny to a
justification if there is sufficient consensus on a certain topic, or if the Court is at least
as well placed as the national authorities to decide a case. It will also usually leave a
margin of appreciation to the case, applying a deferential test that leaves sufficient
leeway to the states to take their own decisions and express their own policy
preferences [13]. In our opinion the principle of subsidiarity leads the Court to apply
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such methods as autonomous interpretation, procedural review and case-based decision
making to minimise intrusion into national policy and domestic law. This leaves the
national authorities, including the national courts, with much freedom to decide how
they want to comply with Convention obligations. This freedom is limited, however,
by the main objective of the Convention- to provide effective protection to
fundamental rights. In its case-law, the Court may approve national authorities” way of
dealing with fundamental rights issues, but it may equally be extremely critical of the
remedies and guarantees offered to individuals. By formulating positive procedural
obligations, the Court may encourage the states to respect the Convention, while
permitting the Court itself to remain at a distance and exercise only deferential,
substantive review.

According to the jurisprudence of the European Court of Human Rights, a
person has the right to seek international legal protection only if all domestic remedies
have been exhausted. This principle is directly related to the right to an effective
remedy guaranteed by Article 13 of the European Convention, which we will discuss in
more detail below.

One of the aims of the European Convention, inter alia, is to establish minimum
standards for the protection of human rights [14, pp. 15-16]. G.L. Neuman explains the
concept of minimum standards for the protection of human rights in this way:
international and European conventions on the protection of human rights set the
minimum threshold for fundamental human rights, not the maximum [15, p. 1885].
The approach to setting minimum standards for the protection of human rights is
enshrined in almost all international human rights traties. For example, the second part
of Article 5 of the International Covenant on Civil and Political Rights has the
following content:

“There shall be no restriction upon or derogation from any of the fundamental
human rights recognized or existing in any State Party to the present Covenant
pursuant to law, conventions, regulations or custom on the pretext that the present
Covenant does not recognize such rights or that it recognizes them to a lesser extent™.

Article 53 of the Charter of Fundamental Rights of the European Union reads as
follows:

"Nothing in the Charter shall be interpreted as restricting or adversely affecting
human rights and fundamental freedoms as recognized, in their respective fields of
application, by Union law and international law and by international agreements to
which the Union or all the Member States are party, including the [ECHR] and by the
Member States’ constitutions".

According to Article 53 of the European Convention

“Nothing in this Convention shall be construed as limiting or derogating from
any of the human rights and fundamental freedoms which may be ensured under the
laws of any High Contracting Party or under any other agreement to which it is a
Party”. The meaning of Article 53of the European Convention of Human Rights has
rarely been considered by the European Court, but broadly speaking it has been read as
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allowing the parties to the Convention to offer more protection to the rights protected
under the Convention as long as they do not, in this way, act in breach of another
provision of the Convention. More precisely, national constitutional rights qualify as
“rights of others” which may justify proportional limitations of Convention rights, but
they may not be used to or override Convention rights.

The legal notion of the provision is applicable only when the domestic
legislation, in particular the Constitution, can guarantee a higher level of protection of
the fundamental right than defined by the European Convention. It should be
emphasized, however, that it does not follow directly from the provision of the concept
of a minimum standard of protection of human rights that States are obliged in each
case to provide for a broader and more comprehensive protection than the content of
the Convention. The issue is within the discretion and legal policy of each state.

Moreover, minimum content of rights and freedoms guaranteed by the Europen
Convention is being elaborated in the judgments of the European Court of Human
Rights. Minimum content of rights and freedoms are described as the irrevocable
foundation of a right to which all individuals, in all contexts, and under all
circumstances are entitled. The minimum content implies a "threshold" below which no
government can go regardless of the economic situation in a country. An example of
minimum content in the area of civil and political rights can be found in the right to
freedom from arbitrary detention. One element of the content of this right is that a
warrant for a person's arrest must be obtained by the state and presented to the
individual. Another element of the content is that an individual who is detained cannot
be held for an indefinite period of time. In the case of a declared national emergency in
which constitutional guarantees are suspended, an individual may be detained without
an arrest warrant. However, even in this situation, s/he cannot be deprived from liberty
indefinitely. Since the requirement of an arrest warrant can be suspended, this element
would not be considered as a part of the minimum content of the right to freedom from
arbitrary detention.

The idea of a minimum content has been challenged without concerning that
using the word "minimum" limits the full guarantee of rights by setting a low standard
for governments. However, in “Health as a Right”, Provea wrote:

“We consider that by establishing a minimum, uniform "floor" below which a
state may not descend does not weaken the right in question, provided that the content
is understood as a starting point and not as the arrival point. Furthermore,
establishing a framework assures a uniform basis to be respected, even by the states
with insufficient economic resources or subjected to critical economic situations [16, p.
38].

The principle of setting a minimum standard for the protection of human rights
is directly and closely related to the doctrine of the Common European Consensus [17,
pp. 119-139]. By concentrating the minimum standards of human rights protection as
guidelines relevant to the development of the legal policies of states, the European
Court interprets them in the light of a common pan-European consensus.
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In other words, for the approach taken by the European Court of Justice to be
considered a minimum standard for the protection of human rights, it must reflect the
common pan-European consensus on the subject matter issue. In all cases where there
is no consensus of all the member states of the Council of Europe on the issue under
consideration - European consensus, the European Court usually considers the matter
within the deference of the States. In this way, the European Court expresses its respect
for the determination of the normative content of fundamental rights in the absence of
the autonomy of states and the common European agreement, and, if necessary, for the
determination of the proportionality of the restriction [18, pp. 62-70].

The above-mentioned will be considered under the light of Chapman v. UK
case. In this case, The European Court, in particular, noted the following: "... The Court
observes that there may be said to be an emerging international consensus amongst the
Contracting States of the Council of Europe recognising the special needs of minorities
and an obligation to protect their security, identity and lifestyle, not only for the
purpose of safeguarding the interests of the minorities themselves but to preserve a
cultural diversity of value to the whole community (2001)”

Today, one of the most commonly used principles of interpretation of the
European Convention of Human Rights is the doctrine of margin of appreciation.
Margin of appreciation represents the “outer limits of schemes of protection, which are
acceptable to the Convention". The doctrine of margin of appreciation has been
developed in order to allow the states a space for manoeuvre that the Strasbourg organs
are willing to grantnational authorities, in fullling their obligations under the
Convention [19] and since some interpretation toll was necessary “to draw the line
between what is properly a matter for each community to decide at local level and what
is so fundamental that it entails the same requirement for all countries whatever the
variations in tradition and culture.” Before entry into force of Protocol No 15 the
margin of appreciation doctrine could not be found in the text of the Convention. It has
been developed by the Strasbourg bodies in order to stress the Court’s subsidiary role.

However, the extent of the margin of appreciation can vary according to the
absence of any European consensus on resolving a particular matter, the aim being
pursued, the significance that the Court considers should be attached to a particular
aspect of a right and the existence of a conflict between two rights protected by the
Convention. According to the judgment of the European Court delivered in Dickson v.
United Kingdom case "where, however, there is no consensus within the member
States of the Council of Europe either as to the relative importance of the interest at
stake or as to how best to protect it, the margin will be wider. This is particularly so
where the case raises complex issues and choices of social strategy: the authorities’
direct knowledge of their society and its needs means that they are in principle better
placed than the international judge to appreciate what is in the public interest. In such a
case, the Court would generally respect the legislature’s policy choice unless it is
“manifestly without reasonable foundation”. There will also usually be a wide margin
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accorded if the State is required to strike a balance between competing private and
public interests or Convention rights (...) [20].

The fact that the European Convention enshrines legal standards for the
protection of human rights is indisputable, and no other approach is discussed in the
theoretical literature. The situation is different with the judgments of the European
Court. Some theorists consider it a characteristic of legal standards to be enshrined in
international treaties, treaties or conventions. In other words, the provision cannot be
considered a legal standard if it has not received its direct wording in any of the above
options. In the light of this ideology, considering the judgments of the European Court,
it turns out that they cannot set legal standards. Such an approach is based on the idea
that the judgments of the European Court simply interpret and clarify the legal
standards already enshrined in the European Convention [21, p. 12].

Our view on this issue is as follows. Judgments of the European Court of
Human Rights may, in practice, often set legal standards for the following reasons: the
European Convention now operates the way it is interpreted in the judgments of the
European Court. This suggests that the judgments of the European Court are directly
linked to the relevant provisions of the European Convention. Consequently, if the
provision of the Convention is itself a legal standard for the protection of human rights,
then the judgment of the European Court of Human Rights, which discloses the content
of that provision, is an additional interpretation of that legal standard. In other words, if
the provisions of the European Convention are legal standards, then the interpretations
that specify and clarify their content are also an integral element of the content of the
legal standard.

As already discussed above, the characteristics for legal standards are typology
indicative nature. We believe that both these features can be attributed to the judgments
of the European Court. Moreover, with regard to the indicative nature, it should be
noted that the judgments of the European Court are of a guiding nature not only for
domestic courts and competent bodies, but also for the European Court itself, which
determines the relatively stable nature of European Court judgments.

In order to assess the substantiation of the above justifications, we will examine
Acrticle 13 of the European Convention and the interpretations made by the European
Court in its judgments. Under Article 13 of the European Convention, everyone whose
rights and freedoms as set forth in this Convention are violated shall have an effective
remedy before a national authority notwithstanding that the violation has been
committed by persons acting in an official capacity. It is the direct obligation of every
state to at least guarantee the existence of an effective remedy. Article 13 of the
Convention sets out two important factors which deserve special attention. State parties
are required to provide an effective remedy and that remedy must be exercised in all
circumstances, including in the event of a breach by its officials.

It is difficult to disagree with the idea that the wording “effective remedy" is not
sufficiently clear and predictable, as it is not possible to unambiguously understand the
wording of article- what measures are in question, what violations it refers to, etc.
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In its judgments, the European Court clarified the legal content of the provision,
set clear criteria that are of guiding importance in assessing the effectiveness of
domestic remedies. Thus,

In the event when an individual claiming that he or she has suffered a violation
of his or her rights under the European Convention, he or she should seek redress,
which will enable the public authorities to decide on his or her grievance and, if
appropriate, restore his or her right [22].

The extent of a State's obligation under Article 13 varies due to the nature of the
complaint. In specific cases, the European Convention requires specific measures.
Recognizing, for example, the fundamental importance of the rights protected by
Articles 2 and 3, Article 13, in addition to paying compensation, requires, if necessary,
an exhaustive, effective investigation that could lead to the identification and liability
of those responsible [23].

The term "authorities” in Article 13 includes, but is not limited to, judicial
authorities. However, if they are not a judicial body, their powers and procedural
guarantees should be sufficient to assess the effectiveness of the remedies provided to
them [24].

There may be cases where a single remedy may not fully meet the requirements
of Article 13, but a combination of domestic remedies may do so [25].

Conclusion

Thus, the European system of human rights protection, based on the concept of
minimum standards for the protection of human rights, does not exclude, but rather, it
conditioned per se the development of constituent standards that summarize the content
of the defined standards and their content. In the light of the foregoing, it becomes
clear that the European Court, when interpreting the provisions of the Convention on
the issues under its jurisdiction, reveals the scope of the legal standards enshrined in
the Convention, applying new standards in its practice.
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