3PHA AMPSAH

COOTHOWEHWME MOHATWA
"HECOCTOATEJIBLHOCTbBL" C NMNOHATMNAMMWM
"HEMMTATEXECITOCOBHOCTb" N "BAHKPOTCTBO™"

MoHATME  HECOCTOATENIbHOCTU  OnpefesieHHbIM  06pa3oM
COOTHOCUTCS C MOHATUEM HEMN/IATEXECNOCOOHOCTU 1 GaHKPOTCTBA.

B Tonkosom criosape B./.J[Jana cocrasutens CrioBaps
paccmaTtpuBas MOHATUSA “HECOCTOATENIbHOCTL" M "6GaHKPOTCTBO" Kak
CUHOHMUMbI. [laBasi TOSIKOBaHWE HECOCTOATESIbHOCTW, OH  MUCAT.
"HecTosiTeNbHbIA  AO/MKHUK, NOAPSAYMK, KOero [OMrM MpeBbiatoT
WUCTUHHbIE".1

B topyanyeckom crnosape nog pefakumein M.A. Kyapsisuesa,
HEeCOCTOATE/IbHOCTb KOMMEHTMPOBAas/iaCh Kak, “yCTaHOB/IEHHas CyaoM
HECrNocoBOHOCTb A0/HKHMKA K MOSHOM oryiare AeHEeXHbIX TpeboBaHWiA
Kpegutopam".2

B cnoeape T.M. Kanenb3oHa nof, 6aHKpOTCTBOM MOHMMA/IOCh:
1)[onroBasi HECOCTOATESILHOCTb, MPEeKpaLLeHne nnarexeii no CeouM
obs3aTenscTBaM, 2) kpax, nposasn.3

HennarexecnocobHOCTb MOXET ObITb 00yC/ioB/IEHA pasHbIMU
NpUYMHaMU N COCTOUT B TOM, YTO, K MOMEHTY HaCTyr/eHus cpoka
niarexa y avua OTCYTCTBYIOT B HEOOXOAMMOM KOMMYECTBE CpeacTsa
nnarexa. HennareXxecnoCcoOO6HOCTb MOXET ObITb OTHOCUTENTbHOW W
abCOo/OTHON.

OTHocuTE bHASA HEM/IATEXECTIOCOOHOCTL O3HAYaeT, YTo Npu
Y[OBNETBOPUTENILHON  CTPYKType  GanaHca /mua  (naccuB  He
MpeBbILLAET akKTMBa), OHO BPeMEHHO He 00sagaeT  cpeacTsamn
narexa. B 3toM c/lyd4ae KOHGMUKT MeXay [AO/MKHUKOM U ero
KpeautopaMn MOXET ObITb pa3pelleH O0ObIYHbIMU TPAKAAHCKO —

10anb B./. TONKOBLIN C/OBapb XMBOTFO BEIMKOPYCCKOTro sisbika T2, M., 1956r., c. 536.
20Opupnueckunii cnoeapb T1, rn. Pea. MN.N. Kyapasues M., 1956r., c. 660.

3 CnoBapb WHOCTpPaHHbIX C/OB, BOWeAWNX B pycckuii a3bik. Mog ped. T.M.
Kanenb3oHa, M, 1933 r., c. 159.



MpaBoBbIMA CPeACTBaMY, HanpyMep, NPUB/IEYEHNEM [O/DKHUKA K
OTBETCTBEHHOCTU 3a MPOCPOYUKY WUCTOSHEHWS 06s13aTesbCTBa YratuTb
[JEeHbIN.

ABCOMIOTHAA Hem/IaTeXxecrnocobHOCTL MMEET MeCTO Toraa,
Korga /imuo npu 0B6bIMHOM BEAEHUM [ief1 He MOXET MoracuTb BCE CBOU
0bs3areNibCTBa, CPOK MN/atexa Mo  KOTOPbIM  YXe  HacTynwn,
HanpyMep, NP1 HeyOOBMETBOPUTENBHON CTPYKType GaraHca.

ABCO/MIOTHAsA HENJIATEXECNOCOOHOCTb /Mg, YAOCTOBEpPEHHas
CyIOM WM OObsiBfIeHHass WM CaMiM, HasblBaETCA  HEecoCTost-
TeNbHOCTLIO. B HacToslee BpemMsa 3anagHoe 3aKkoHOAATeS bCTBO
1Cnonb3yeT TEPMUH "HECOCTOATENIBHOCTL” TaK KaK CYLLECTBYET TouKa
3peHnsi, 4TO "GaHKPOTCTBO 3TO YrO/IOBHO — MpaBoBasi CTOpPOHa
HecocToATe/IbHOCTU".

Mostomy " B GO/MBLUMHCTBE CTpPaH HOPMbI, PeryvpyoLme
YrofioBHO — MpasoBble BOMPOCHLl, WCKIHOYEHbI W3 38KOHOB O
HECOCTOATENILHOCTY, MHKOPMNOPUPOBaHbl B YrONOBHbIE KOAEKChl W
MPUMEHSIIOTCA TOJIbKO MO OTHOLLEHUIO K doM3nyeckum vuam” 4

B CLWA nvuo, B OTHOLUEHMM KOTOPOrO BO36YX/EHbI
npoLeaypbl 6aHKPOTCTBa, BO Bpemsi NMpoM3BOACTBa Mo Aesly cuuTaeTcs
HECOCTOSTE/bHLIM, @ MoCne CyaeGHOro pPeLleHnsT MOXET ObiTb
NPU3HaHO GaHKPOTOM.

OeiictByromii.  3akoH  PA 0 HennareXxecnoco6HOCTU
(6aHKpoTCTBE) He  AvdpdpepeHUMpYET  MOHATUA  "Hennarexe-
CNOCOGHOCTL" M "6GaHKPOTCTBO”. Mexay Tem Mo MoBoAy 3TOro
BOMpOCa MOCTOAHHO BEyTCA Cropbl.

Taxk I.®. LlepweHeBny cuutasn, 4YTO GAHKPOTCTBO SIB/ISETCA
"HEOCTOPOXHOE WM YMbILLIEHHOE MPUYUHEHNE HECOCTOATE TbHbIM
OO/MDKHUKOM  ylepba kpeautopam  MoCPeACTBOM  YMEHbLUEHVS  Wn
COKpbITUA MMyLLEecTBa".5

MpaBoBedbl NPUXOAWIN K BbiBOAY, 4YTO 6aHKPOTCTBO —
“0enVKT CBOEOOpasHbIii: OH CriaraeTcsl U3 2-X 3/IEMEHTOB, U3 KOTOPbIX

Bacunbes BAFpa)K,anCKoe 1 TOProBoe npaso kKan-ux rocygapcts M., 1993r. c. 441.
5WepweHesny I'.®. Kypc Toprosoro npasa 1912r., c. 580.
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OaMH (HECOCTOATENIbHOCTb) - MOHATME TpavkdaHCKOro npasa, Apyrov
(baHKpOTCKOE fEAHNE) — MOHATUE YroSI0BHOrO npasa.6

Mo3unumns apMSAHCKOro  3aKoHopjartens no nosoay
OTOXOECTB/IEHNA TMOHATUA "HECOCTOATE/IbHOCTL" U "GaHKpPOTCTBO"
Kak BWOHO MO TOMY, YTO OTCYTCTBYIOT KakMe — iMoo ny6nvkauuu,
pa3fensercs Bcemu.

Mexay Tem, cyod no nyenmkaumsM POCCUACKUX YYeHbIX
(kctatm B Poccuiickom 3aKOHOAATENLCTBE O  HEeCOCTOATE/IbHOCTU
BblLLeHa3BaHHble  MOHATUA  OTOXAECTBNAOTCA)  MOC/efHWe  He
pa3fensior 3Ty No3uLMI.

Tak, M.B. TenwkuH nNpuUOEPKMBAETCA  MHEHWS,  4TO
GaHKPOTCTBO ~ SIB/IIETCA  HECOCTOSATE/IbHOCTLIO,  COMPSHKEHHOW €
BMHOBHbIM MOBEAEHVEM [O/DKHUKA, HarpaBneHHbIM Ha MpUYMHEHVEe
Bpesa Kpeautopam.

B.B. CrenaHoB cuuTaeTr, 4TO /MU0 B OTHOLUEHUW KOTOPOro
BO30YX/eHbl npoueaypbl 6aHKPOTCTBa, BO BPeMs MPOV3BOACTBA MO
[Jeny cuMTaeTcsl HecoCTosiTeNbHbIM, a Mocse CyaebHOro pelueHus
MOXET ObITb NMPU3HAHO GaHKPOTOM.

VIHTEepecHbl paccyxaeHns Mo 3TOMY MOBOAY BbLETHAMCKOro
aKoHoMucTa Jle Xoa HryeHa, KOTOpbIA CUMTaET, 4YTO TMOHATUE
"HeCOCTOATE/ILHOCTL" o 9KOHOMMYECKOW TOYKM 3peHns
OTOXAECTBNAETCA C MOHATUEM “HEM/IaTEXEeCnocobHOCTh'. To ecTb
"HEeCOCTOATE/TbHOCTL" 1 "HENIaTeXeCcrnoCoOHOCTL" — CYHOHUMBI.

Mopg, HenaTeXecrnocoOHOCTbIO (HecocTOoATEILHOCTLIO)
NpeanpusaTUS MOHMMAETCH €ero HecrnocoOHOCTb CBOEBPEMEHHO W B
NnosHOM  obbeMe  MnoracuTb  KPeAUTOPCKYK  3a[0/DKEHHOCTD,
MpopomknTenbHOE M HEMpepbiBHOE  COCTOSHWE  Hennarexe-
CMOCOGHOCTN (HECOCTOATE/NLHOCTU) MOXET Mepepact B abCOMOTHYHO
HeMnNarexecnocobHOCTb M MNPOAO/DKEHME  ero  AesTelIbHOCTU
NPEeLCTaBNAETCA HEBO3MOXHbLIM U HELLEIeCO00PasHbIM.

HeBO3MOXHOCTb NMPOAO/HKEHVS AEATENILHOCTY MPEeanpUsTVs
3aKIoYaeTca B OTCYTCTBUM  LI@HCA  BOCCTAHOBWUTb  CBOKO
M1aTexecrnocobHOCTb M HeOOXOOMMOCTV  CPeACTB O/ BefeHus
(MHaHCOBO — XO35MCTBEHHOW [AesTeNbHOCTW. HelenecoobpasHoCcTb

6 TpaiianH HecocTosTenbHoCTb M 6aHkpoTcTBO 1913 1., C. 27.
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MPOLOHKEHNA AEATENILHOCTU MPeAnpuATUA 00YyC/oB/IeHa OTCYTCTBUEM
€ro CoupasibHo — 3KOHOHMUYECKOW 3HAYMMOCTW, 3KOHOMWUYECKOTO Y
NPOV3BOACTBEHHOIO MOTEHUMasTa, PbIHOYHON MPUBEKATEIbHOCTU U
KOHKYPEHTOCMOCOOHOCTN BbINYCKAEMO MM NPOAYKUMN U T.4, Takoe
npeanpusaTMe CTaHoBUTCA OGaHKPOTOM W NOAJIEXUT JIMKBULALMM ©
nNpofaxun B LENsAX Copa3MepHOro YOBMETBOPeHUs TpeboBaHwii
KpeaguMTopoB. Takum 00pa3oM, C 3KOHOMUYECKOW TOUKU 3peHust
6GaHKpOTCTBO — npoueaypa SMKB/AUMM WM Npojaxa WuMyLLecTsa
HEMMaTeXXecrnocobHOro  MpeanpuAaTa € LEblo  CopasMepHOro
yAOBNETBOPEHNS  TpeboBaHWin KpeauTopoB B  CBSA3n c
HEBO3MOXHOCTBIO M HELenecoobpasHOCTH0  MPOAO/DKEHNUS  ero
JesTeNIbHoCTU.  BaHKpOTCTBO  ABMISIETCA  YaCTHbIM - C/lydaem  ero
HenaTeXecrnocooHOCTU (HECOCTOATENBHOCTH). 3 BbilLeyka3aHHOro
Cneayet, 4YTo "HecoCToATENbHOCTL" U "6aHKPOTCTBO" [ABA Pa3/IMYHbIX
noHsTus. [loaTomy, Kak nonaraet Ae Xoa HryeH, ux Henb3s
UCMO/b30BaTb B 3aKOHE KaK CUMHOHWMbI. B 3akoHe crienosavio Obl
oTAeNbHO JaTb onpegeneHue "HennaTexecnocobHoCcTH"
(HecocTosiTeNbLHOCTN)M BGaHKpOoTCTBA. 7

[Jymaetcs, 4To nogxof K AaHHOW MpoGsieMe W3/0XKEHHbIN B
3akoHe 0 HecocTosTensHocT (BaHkpoTcTBe) PA  He  BnosHe
npaBWibHbIA, LUenecoobpasHee 6bUIO 6Obl B HOBOM 3akoHe O
HECOCTOATE/NIbHOCTM  (6aHKPOTCTBE)  HEOTOXAECTB/ISATb  MOHATUA
"HennaTexxecnocobHOCTb" N "6aHKPOTCTBO".

"Hennatexxecnoco6HOCTL" Mor/la Obl  paccMarpuBatbCs B
KayectBe npeaBapuTesIbHOM  OLUEHKM  COCTOSIHUS  [O/DKHMKA, a
6aHKpPOTCTBO, Kak  OKOHYaTeflbHas,  YCTaHOB/IEHHas  CyoM
HeCrnocobHOCTb pacniatuTLCA rno CBOVIM 1HaHCOBbLIM
06s13aTe/ICTBAM.

' Ac Xon HryeH "HoBblli 3aKOH O HecocCTOATeNbHOCTU (6aHKPOTCTBE) DKOHOMMUKA U
XWU3Hb 1998 1. N 11 c. 20.
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